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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
=plla=

ALVIMN BAKST, JANE BARNHART,
LESLIE BARTA, ROBERT BENDER,
BEOGER LEACH, PAUL LEVY, BYE BYE ORDER
RENTON. LLC., MAUREEN MORJARTY, 1
ZOE MYERSON, JAMES NARADA, i
TOOMAS REBANE, DAMNIEL
SCHWARTZ, IERRY STEWART, LARRY |
WATKINS, DONALD WILSON,
AGHIESZRA WINKELER, and ESMALL
ZAMNIANI,

Plainti fis/Petitiontrs,
Ve,

STATE OF NEVADA, cx rel., STATE
BOARD OF EQUALIZATION, an agency
of the Statc of Nevada;, WASHOE
COUNTY, n subdivision of the Siate of
Nevada; WASHOE COUNTY ASSESSOR,
NEVADA TAX COMMISSION, and
MNEVADA DEPARTMENT COF
TAXATION,

Defendants/Respondents.

THIS MATTER comes before tlns Court pursuant te Petitianer’s Oponing Briel
filed on Juty 9, 2004, The State of Nevada and the State Boord of Equalization hled o \
Reply Bricf with the Court on July 30, 2004, Washoe Counly and the Washoe County
Assessor also (iled a Response Brief Regarding NRS 2333 with the Cowrt on fuly 30,
2004. Plaintiff's Reply Bricl was filed with the Court on August 20, 2004, Petitioners

subsequantly filed Petitioner’s [sic] Motion for Renand with Instructions with the Court
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on MNoverber 23, 2005. A Stipulation to Enlarge Time for the State of Nevada to File lis
Opposition 1o Petitioner's [sic] Motion for Remand with Instructions was filed on
December 2. 2005, and another stipulation to enlarge time was filed on December 13,
2005. Petitioners Bakst, Levy, and Bye By Benton, LLC, filed a Jeinder in Petitioners”
Mation for Remand with Instructions vn December 15, 2005 Respoadent Statz’s Motion
(o Dignriss Pelitioners' Motion for Remand was filed on December 16, 2005, Petitioner
Barta filed a Joinder in Mation for Remand with Instsuetions on December 19, 2005. The
Siate of Mevada filed a Notics of Non-Opposition te Joinder in Peitioncys”™ Motion for
Remand with Instructions on December 20, 2005, Washoe County then filed a Mofion to
Supplenent Points and Authorities Based Upon the Recent Deciston of the Nevada
Supreme Court in Minecral Counfy v, State Board of Equalization, 119 P.3d 706 and
Renewed Motion to Dismiss the Petition for Judicial Review Pursuant to NRS 233B on
December 21, 2005, Washor County also filed an {ipposttion to Pelitionar"s [sic] Motion
for Remand with Instructions on December 21, 2005, Petitioners then filed Petitioners’
Reply to Oppositions to Motion for Remand with Insteuetions on December 28, 2005,
The State then filed the State's Joinder in Washoe County’s Renawed Motion to Dismiss
the Petition for Judicial Review on December 29, 2005, This Court hos held oral
argnments on the apening briefs and the motion ta remand. This Court has vead the zase
file as well as the law applicable to the issues raised. The Court, deeming igelf fully
advised of the matter, hereby eniers its Findiogs of Fact, Conclusions of Law, Discussion,
and Judement as follows:
FINDINGS OF FACT

The Washog County Assessor (“Assessor’) performed a reappraisal of Incline
Village and Crysta] Bay properties during 2002 to determaine the loxable values for the
2003-2004 tax year, The last reappraisal of Incline Village and Crysial Bay occurred
during the 1998-1999 tax year. Once the reappraisal concluded on November 27, 2002,
the Assessor sent tho property owners unritﬁu of the recent determinations of taxable

value.
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During thi¢ reappraisal, the Assessor used up to four disputed appraisal
methodologics that were ot preseribed by the Commission or promulgated by the
Nevads Legislature. The disputed methodologies used by the Assessor are: L} view
classification standards; 2) lakeftont rack classifications; 3) tear-down methodolopy, and

4) time adjustment methudology. The use of these methodologies have allegedly lead to

[ assessments that are neither equal or uniform. There is evidence that thase methodologies

were actually used by appraisers in the Assessor’s office during the reappraisal of Incline
Village and Crystal Bay properties in 2002.

Despite these methodologies not being codified in any tégulation or statute, the
State Board of Equalization (“State Board™) supported e use of these metbodologies as
appropriate appraisal 1ools and standards during tis weappraisal. The State Board further

apined that the methodelogies did not need 1o b inctuded in a regulation of stawe in

| order o be utilized by the Adsessor.

The view classification standards are disputed by the Plambffa/Petiboners
{"Plaintifls") because they are not. found in any promulgated standard. The Assessor
allegedly adopted new standards based upon 2. pictuce book. This picture buok detailed

lwelve different view classifications, which doubled the previous six view classifications

found in gencraily actopted appimsal standards, The view classlfication standasds are.
further disputed because the picture book depicts the view from inside the residence, but
the reappraisals performed by the Assessor were not pedformed from inside cach and
every residence, but rather by doing o 'drive-by’ ot ‘windshicld' apprasal. According to
the senior appraiser for the Assessor’s office, the only proper implementation of the vicw
classifications as depicted in the picture book is for the assessing appraiscr to be tnside
the residence. There was further disagrecment between State Board members Lowe and
Inhason and the senior appraiser on the proper implementation of the view classification
standards, which has led to inconsistent application of these classifications.

The lakefront rock classifications are also disputed because there no standards,

cither wrilten or pictorially, enumerated in any regulation, statute, or book m which

3
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homeowners and appraiaces can determine what classification to apply 1o the properly.
The Assessor broke down lakefront property into five rock classifications of the lsnd
immediately adjoining the lake walar, These five (5) classifications consist of: 1) sandy;
2) sandy-cobble; 3) cobble; 4) cobble-rocky; and 5) rocky. The Plaintiffs sllege that these |
lakefront rock elassifications can affect land values up to twenty-thtee percont (23%),

The toar-down methodology the Assessor implemented i also disputed
booatise there is Ao regulatory or statitory authority to implement this methodology as the
Assessor did during the reappraisal of Incline Village and Crystal Bay. One appraiser
stated that if an improved parcel was sold and the yesidence was demolished at n later date
ar if the buyer expressed some intent to demolish a portion of the structure at a future
time, then the sale-of the improved property was deemed to be a vacant land gale, even if
at, the time of the appraisal the structure was oecupied. Amother appraiser opined that an
improved land sale begomes a tear down when the house s actualty tom down. A
appraiser stated that the only renson that this classiication camnc abeut was because there
were insufficicnt vacant land sales in wnd acaund Incline Village and Crystal Bay.

The Plantiffs’ final dispute arises from tha Assessor’s time adjustment

| methodology. The Assessor used o “prired-sales analysis’ when detevmining the taxable

value of some properties. When using this methodslogy, the Assessol wsed properties
that had sold up to eight years prior in an effort (o estimate what the praperty would sell
for today. Plaiutiffs also cite a treatise published by the International Asseciation of
Assessing Qfhcers in which the ireatise explains that pawcd-sales analysis, while proper
for a single appraisal, is 100 tedious for a mass appraisal.

There are several positions token by the various parties to this lawswit, The
‘Iaxpayer’s position is that the Assessor and the State Board allegedly failed to follow
statutory and regulatory authotity in assessing their properties, and that this alleged lailurc
amounts to ad hoc rule making which has led 1o taxable values that are not uniform, not
equal, and imaccotate. The Agsessor’s position is that esch tndividual assessor is

allegedly governed by generally accepled appraisal methodologies and not Mevada

4
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statutas or regulations and that these methodologics do not have 1o be consistent as
between assessors as the individual assessors can adopt different standards for appraisal
al any time. The State Board's pusition is that the State Board may allepedly adopt any
standards, rules, directives, or statemenis of general applicability without adhering to the

| process contemplated in NRS 233B, even if these newly adopted items are in direct

contravention to existing regulations and statutes. The Executive Director of the
Department of Taxation's position is that the Exccutive Direstor can allegedly create and
establish stendards of appraisal to determine taxable value of fand in direct contravention
to the Commission’s anil Siate Board’s regulations and rules. The Commission’s pasition

is that atr agoney must aliegedly adhere to s own rulos and regulations in implementing

1 their effect ard must adheve to their owr policy with regards to changing any such policy

Plainti B are now before this Court after exhausting their administrative remedies

theaugh (e State Doard requesting: 1) n-declasatory arder be issued tivat the stawdards do

- not apply to deteminations of taxable value by appraisers from county assessor offrees

for property tax purposes until such standards are adopted by the Tax Commission
pursuant to the regulation- making process set forth in NRS.2338; 2} a declaratory order
be issued ruling that the State Board and the Caunty Assessor have violated the Plamtifis’
rights under the Taxpayer Bill of Rights; 1) the assessment and levy of taxes upen the,
Plaintiffs 2003-2004 tax year be declared null and void and that tax values be set at last
year's value, and that any Plaintiff who haa paid any or sll of the property taxes for 20013-
2004 receive a full refund of those taxes paid in excess of the property caleulated laxes
between last year's taxable values; 4) all taxes paid by cach of the Plaintiffs that are in
excess of the just amount of taxes due based upon a fair and equitable determination of
taxable value of the subject properties be refunded to Plaintiffs, together with interest at
the raie of six percent per annum as provided by NRS 301.420 or as required by NRS
360.2935, wiichaver is applicabla; %) costs of the suit; and 6) any further relicf the
Court deems just and proper, including Plaintiffs’ reasonable attomeys’ fees.

INaEs
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CONCLUSIONS OF LAW
A, Asgessment of Property for Taxable Value in General
The County Assessor is required cvery year to deietinne the taxable value of all
the property located within that county. RS 361.045, The Assessor is required to
comply with the regulations pregeribed by the Tax Commission when determining the
taxablo values of {he property within the county, NRS 360.250(2). These regulations of
the Tax Commission are intended to ensure uniformity and cquality. NRS 360.215(2).

The Asscssol is furtier required Lo reappraise the property within the county at least once
every five years. NS 361.260(6).

“The members of the Nevads Tax Commission sivall prescribe regulations for
carrying ou the business of the-Nevads Tax Conttiission and-of the Departement.” MRS
- 360,000,
An agency is “an agency, buteau, board, commission, departiment, divisian, afficer
| or cmployee of the Executive Department of the State Govemmcat puthorized by law 1o
make regulations or to determine contested cases.” NES 233B.031.
| A contested case is a “proceeding, including but not estricted to rate making amd
licensing, in which the legal rights, duties or privileges of a party are requived by law io
be detenmined by an agency afier an opportunity for hearing, or in which an
administiative penalty may be imposed.” NRS 233B.032.

Iproved tand is Jand “on which there is an improvement sufficient to allow the
identification of or establish actual uge.” MAC 361.113.

A regulation is defined as the following:

(a) An agency rule, standard, direative or statement of general

gpph-:‘.nhﬂ:[y which effectuates or inferprets law or policy, or
escribes the organization, procedure or practice tequircments of any

AEENCY:

{b} A proposed rogulation;

(c) The amendment or repeal of a prior regulation; and

(d) The gencral application by an agency of a wrilten palicy,

mictprciation, pracess or pracedure to determine whether a person ig
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in compliance with a federal or state statute or regulaliun in order to
ussess a fine, monetary penally o monetary interest. NRS 233B.040.

Full cash valug 1s the “most probable price which a property would bring in a
competitive and open market under all conditions requisitc 10 a fair sale.” NRS 361.025.
When the imitial assessed taxable value exceeds the full cash value of the property, “tho
person determining taxable value shall examine the taxable value determined for the land,
and if the land is properly valucd, he shall appropriately reduce the taxable values
determined for the improvements:™ NAC 361.¥31. "If any further roduction is needed,
the value of the lard may also be reduced.” Id,

Agencies that premulgate or enforce regulations shall, n adidHion to the
regulation-making requirements-imposed by law, “adopt rules of practice, setting forlh the |
aature and requircments of all formal and informal procedures available, including n
description of a1) forms and instructions used by the agency.” NRS 233B.050(a).
Agencics shall also "make available for public inspection all rules of practice and
regulations adopted or used by the agency in the discharge of its functions and that part of |
the Nevada Administrative Code which contains its regulations,” NRS 233B.050(h).

The State Board of Equalization, Washoe County, the Washace County Assessor's
Office, the Nevada Tax Commission, and the Nevada Department of Taxation ave not
expressly exempt from the provisions and requirements of NRS 2338 NRS 233 B.039.

B. Regulation Codification Reguirements (2331)

The Legislatve intent behind enacting NRS 2338 was “to establish minimum
procedwial requircments of the regulation-making and adjudication procedure of all
apeneies of the Executive Department of the State CGiovernment and for judicial review of
both functions, except (hose agencies cxpressly exempted.” NRS 233B.02(( 1}. Further,
the intent of the Legislature was not lo confer “additional tegulation-making authority

upon an agency,” except o the extent provided in NRS 233B.050(1)." Jd. Furthermorc,

- “this chapter does not abrogate or limit additional requirements imposed on such agencies

by statute arotherwise recognized by law.” NRS 233B.020(2).

g




bt B P R b B R s s e hest e =
A & L N o= S @ e Dot oA s ko =

9§ &

e o W] o Ly o G B3 e

I

l

Adopting, smending, or appealing either permanent 0t teciporary repulatong '
requites that an agency give at least thirty (30) days notice of the intended action. NIRS
233B.060.

Prior to any proposed regulation being adopted, “all interested persons must be
afforded o reasonable opportunity 1o submit data, views or arguments upon a proposed
cegulation, orally or in writing.” NRS 233B.061(1). A proposed repulation vequires thata |
public workshop be held to solicit comments from interested area residents and
buginesses about ane or morc lopics addressed by the proposed regulations. NRS
233B.06H2). “Ax for substantive regulfations, the agency shall set a time and place for an
gral public hearing.” NRS 233B.061(3).

| Fot & temporary regulation o bevome a permanent regulation, the agenﬁy must
figst provide a sccond notice and oppattunity for arbeuring, and the language of the
permanent regulation must first be approved by the Lepislative Counsel and the entine

| regulation is subject to review by the Legislative Commission. NRS 233B.069¢2).

A permavent vegulation "becomes effective when the [ episintive Counsel files.
with the Scovetary of State the original of the final dralt or ceviston of a repulation.” NEBS
233B.070(1). A semporary regnlation cannot be filed with the Scoretary of State’s office
“until 35 days after the date on which the temporary regulation was adopted by the
agency,” NRS 233B.070(2).

An agency makes a rule when it does nothing more than swte its official position

an how it interprets a tequirement already provided for and how it proposes to administer

| its statutory function. Cowry v. Wiitilesea-Bell Luxury Limousine, 102 Nev. 302, 304,

721 P.2d 375, 376 (19806); citing K-Mart Corp. v. Staie Indus. fns. Sps., 101 Mev. 12,

[ 693 P.2d 562 (19%5), Such rule making has been concluded as ‘ad hoc® rule making and
violates the rulz-making process of NRS 2338, Jd.

In addressing the effectiveness of a farmal rule making process versus a judicial
precess of o case by cnse basis, a trial judge stated:

HAH
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“1{ an administrative agency nceds lo adopt a regulation which comes
withip the deflintren of thot term as ity the Adirhristrative
Pracedure Act, then it 13, in my opinion, essential that the agency
proceed in accordance with the provigions of the Aet, This 15 required,
i my opinion, because of the great scope nf autlmn:r vested in
administeative agencies, the broad discretion atlowed to them in the
exercise of that authority, becauge of the impact of their aclions on the
vital interest of all citizens of this state, including the business entities
and other persons who come before that agency, and because the
deference accorded their determinations by the couwrts on judicial review,

If the procedures of 2338 are followed there will be agequatl:a notice
given to all persons who will be immediately of may be in the future
a{lected by the propused regulation. They will be afforded an .
opportunily to appear at hearings and to offer evidence and argument
suppart of or in ﬂplausitmn to the proposed regttfation, The agency and
itz s1aff will have the benefir of vartous oppostng views an the subject,
and who knows, in the process the ageney might cven change its

osition and modify or even withdraw a proposed regulation. . . Public

arv. Comm'n. OF Navada v. SierroPae. Power Co., 9% Noev. 2068, 273,
662 P.2d 624, 627 (1983}

C. Accepted Assessment Methodologics
“The Legislature shall provide by law for a unifosm and-equal rate of assessment

and taxation, and shall peesceibe such regulations as shall securo a just valuation for

taxation of all property, real, personal and possessoty, exsept mines and mining claims,”

Nev, Const. Art, X Sec. 1.

The State Board of Equalization is permitied to value propesty by any methed of
appraisal approved by law, Washee County v. Golden Rowd Motor Jun, 105 Nev, 402,
406 {198%9). Properly promulgated regulations have the full foree of a law, NRS
233B.040(1).

Improved lands that arc being used in an inconsistent manner “with the zoning of

the fand or with the general use of land in the surrounding area, the valug of the improved

[ land must be established by considering the valug of land that: (1) is most comparable to

ihe improved tand; (b) has the same or similar use; and (c) is affected by the same or
similar restrictions.” NAC 361.122(1). Only the area of land to be valued according to
the use of the improvements is the area astuatly covered by the improvement, plus the

I
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surtounding area necessary to use the improvement,” while all additional Jund must be
valued as vacant, MAC 361 .122(2).

The sales compatison approach is an appropriate methodalogy for assessing the

| 1uxable velue of vacunt land in Nevada. NAC 3G1,118. While NAC 361,118 ennmerates

the process in which to apply this appronch, NAC 361,119 details approved.-
methodologics for when NAC 361,118 is inapplicable or unable Lo be properly
implernented. NAC 361.118; NAC 361.1 19,

Methods to assess the taxable value of property have been cnumerated in detail in
the Nevada Revised Statutes. NIS 360.227. The County Assessor shall estabish
standards for appraising and reappraising land putsuant to the Nevada Revised Stalutes.
NES 361,260(7). However, “the Nevada Tox Commission shall adopt formulas and
incorpurate them in its-records; providing the methed or methods pursued in fixing and

establishing the taxahle value of all real propucty assessed by it.” NRS 361.320{5). These |

foemulas must be adapted but can be changed, but “the formulas must in any event show
all the elemants of value considered by the. Nevada Tax- Commission in arfiving at and
fixing the value for any class of property assessed by it* Kl Furthermore, “the texable
amount shay not axceed the eost of replacement &5 appropriafely depreciated.™ id.
0. Taxpayer Challenges

A taxpayer who has been aggrieved by the action of "the county board of
gqualization in squalizing, or failing to equakize, the valug of his praperty, or property of
others, may file an appeal with the State Board of Equalization.” NIL8 361.360(1). The
Srmte Board of Egualization “shall hear and determine all appeats from the action of each
county board of equalization.” NRS 361.400.

When a laxpayer propetly disputes the assessed value of a property, a counly board
of equalization shali hear the complaint and “make an independent determination of the

valuation of the properly assessed.” NAC 361,627(1). Furthermore, the Stae Board of

- Equalization will “remand to a counly board any complaint which was denied berause it

HLE
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was o complex or based on & methed of appraisal requived by law or for which evidence

ol taxable value was not teviewed." Id.
“The Mevada Tax Commission or the Department, in that name and in propey

¢ases, may sue and be sued, and the Attorney General shall praseeute and defend all such

| cases. NRS 161.410(2). In these suits, “the burden of proot’is upon the complainant io

" show by clear and satisfactory evidence that any valuation established by the Mevade Tax
Consimission or the Department, or equalized by the State Baatd of Equalization is unjust
“and inequimble.” fd.

A property owner wlio is protesting the amount of taxes due on a properly is fiee
to do 50 as long as the property ownerprotosts iy witimg and continues to pay thie stated
amount due NIS-361.42001). 1 the Slate Board of Equatization s demexd retief tor the
property owner’s protest, the property owner 'may cONMEnce a suit i any coutt of
comperent jurisdiction i the State of Nevada ngainst-the Stale and county in winch-the
taxes were paid.” NIRS 361.420(2). lnsuch asui,-and in appropriate eases, "both the
Mevada Tax Comnission and the Department may be joined as a defendant for a recovery
of the difference between the amount of taxes paid and the amount which the ownat
claims justly due," fid. Subsection 4 of NRS 161,420 allows for scven grounds upon
which @ property owner can complain upon, including “that there was fraud in the
assessment or that the assessment is out of proportion 1o and above the tuxable chsh value
of the praporty assessed,” “that the assessment is obt of propovtion to and above the
valugtion fixed by the Nevada Tox Commission fou the year in which the taxes were
levied and the property assessed,” and "that the assessmant complained of is
¢hscriminntory in that it is not in a accordance with a uniform and equal rate of
assessment and taxation, bul is at s higher rate of the 1axable value of the property so
assessed than that at which the other property in the State 1y assessed.” NIRRS

- 161.420(4)e). (D, (z). However, if the protesied ground iz aither (¢}, (), or (g) ol
subsection 4, the “court shalt conduet the trial without a jury and confine 118 revicw to the

record befare e State Boord of Equalization.” NRS 36).420(5). Wihen there is

113
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| interest thereon not to cxeeed 6 percent per annum from and after the date of payment of

| the tax complained of.” NRS 360.420(7).

| complex or based upon a methpd of appraisal eequired by law o for which evidence of

taxable value was not reviewed.” Id.

| the statutory awihority of the agency; (c) made upon unlawful procedure; ...or (f) arbitrary
| or sapricious or characterized by abuge of discretion.” NRS 2338,135(3).

H Commmitsion, and the Wevada Deportrent nf Taxation are all agencies governed by NRS

complaint based upon any ground of subsection 4, “the entire assesament must not be
declared void but is void only s to the excess in valuation ™ NRE 3160.420(6). 1f thers is

a judgment vecovered by the taxpayer under this section, the “court may provide for |

In any aclion brought under NRS 360,420, the Plointiffs have the burden of proof
of showing “By clénr and satisfactory evidence that any valuation established by the
Nevada Tax Commission or the county assessor or equalized by the county board of
equatization or the State Board of Equalization is unjust and inequitable.” NRS 360.430,

Nevada ragulations comduer the process by which taxpayer complaints are
resolved, 'When a preperly brought complainris before a county board of equalization,
that buard of equalization shall-hear the complaint “and ke an independent
detenination of the valuation-of the property asscssed”” NAC 365.627. The State Board |
will then "“remand to a county boasd any-complaint whieh was demied because iFwas (oo

Judicial review of a final decision of an apency tequires thal Lhe review take place: 1
in front of the judge and confined to the record, unless irregularities in procedurs ace [
alleged and not part of the record, then the court may receive evidonge as to these nllsged
mreguiorities. NIRE 233B.135(1). The court may set aside a finol decision in whole ﬁr
part “if substantial rights of the petitioner have been prejudiced becausc the final decision

of the agency is: (a) in violation of constitutional or statutory provisions, (b} in excess of

DISCUSSION

A. Genvral Provisiens for the Assessment of Property by the County Assessor.

The State Board of Equalization, the Washoe County Assessor, the Mevada Tax

12
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2338, aa they fit the definition of an agency of NRS 2338.031 and none of the above

listed are expressly exempt from the provisions of NRS 2338, pursuant to NRS
| 233B.039.

The proecss by which property is assessed fur laxation purposes is consideced a
regulation under NRS 233H.040, as a rule or regulation for appraisers are generally
| applicable 1o determine monetary inlerests owed to the State by property owners.

As such, all above citities shall obey the rule-making procedures and disclosure
procedures enumerated in NRS 233H, as analyzed below.

B. Repulativn and Rule Codification Requirements for Agencics.

NRS 2338 was enurieth to establish minimal procedural requirements for the
regulation-making and adjudicatron process for agencies thal are not expressly exempt
fiom these provisiens, Furthermore, thrschapler 15 not intended to confer additional
regulation-making authority wpon an ageney,

Public conunent is required when adepting any proposed regulation. Subsiantve
repulations require aral hearings. Priog to any permanant or temporary regulation tiking
effect, the Legislative Counsel must file an ariginal drafl of (he regulation 1o the Seerglary
ol State’s office.

The public had commented on the use of some of the disputed methadelogies
utilized by the Assessor during the reappruisal af Incline Village und Crysiel Bay,
However, to the Cowt’s knowledge, no draft of any such rule or regulation hns been Bled
with the Secretary of State’s office. Without properly following the regulayon-making
process as detailed in NRS 2338, the regulation is not properly promuigated, and thus
does not have the full effect and force of the law to enforce the regulation,

The formal rule making process, as opposad to a case by case analysis in the eourts _
wihich by analogy applies to the individual appraisers devising their own appraisal
| methodologies, places a check on the greal scope of authority vested in regulation-malking

ot regulation-¢oforcing agencies. The formal process also lessens and/or accommodaics

[ the impact of these regulations on Nevada citizens. Furthermorg, this formal proeess

13
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gives the agency the benefit of all the opposing viewpoinis io get as much information as

possible before enacting a repulation of general applicability that may very well be

detrimental rather than beneficial.

The Defendant entities have conceded that they have not followsd this fornal

| process. The Court cannot emphasize encugh the impottance of public comment and

awareness of generally applicable rules snd regulations that affect monetary interests of

[t the citizens as a whole.

A voice thai is not heard, 1§ 8 voice that has not spoken. The individualistic

approach of the appraisers has led to taxes that are not uniform and equal, as required by

H the Nevads Constitution. This individualistic approach has also bypassed the npportunity

for the publie 1o voiee-theirconvers. Providing these tax methodologies in & properdy
premulgated regulation would atlow ¢itizeny to voice their concerns, Therelore, the tax

methodologies used-by the Assessor; as well as the individual appraisers within the '

| Assessor's office, must be codified and promulgated through tie regulation-making

process of NRS 2338 ta have the. fsll foree and-effect of the law.

Failuse to Tollow the forma] reguiation-making process detaited in RS 2338
amounts to ad hoc rile making. Such rule making is prolubited by agencies that make-
regulations, and ave thus void. Since the Assessor did not follow this formal regulation-
making process, the four disputed methudologies utilized in the 2002 rcappraisal of.
Incling Village and Crystal Bay ave void as to the excess assessed taxable value,

C, Accepied Assessinent Methodologles

Pursuant Lo the Novada Constitution, any rcgulation of rulc for the assessmient of

1axes requirss thot the law provides for uniform and equal rates.

The individual implementation of these Four disputed methodologies by individual

‘ “appraisers that are not promuligated through the formal process of NRS 233B do net

provide for 2 uniform and equal rate of assessment. There are seventzen appraisers in the

| Assessor's Office. Without standards regulating and maintaining the appraisers as a

eolfective group, each is free to apply, and evidences has shown do apply, whatever

14
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. method whenever they deslre. As a result, any one property has seventeen polential
assessed values. Furthermore, the lake-froat rock and view classifications have no
standards defined, or if the stendards are defined, the application of these standards has
been inconsisient. This again by definition docs nat pravide for equal and uniform
| assessments.

Both the Nevada Revised Statutes and the Nevada Administrative Code owtline
several methods in which 1o agsess property for taxation purpuses. However, nonc of the
| disputed methodologies are [isted in either the statutes or codes. Degpite not being

codified, the Assesor still used them in the reappraisal of Incline Village and Crystal Bay |

+r i1 2002,

! The State Donrd is allowed to-a8sess property by any method of appraisal approved- £
by law. This rule rquizes that the assessment methods be codified ir & taw amd
promulgated through regulations, codes, o statules: By uhilizing methods that are not
L part of the law, the methods are therefore notapproved by. law.

While the county assessors must estallish standards for appraising tard pucsuant to |
the Nevada Revised Statules, i is the Nevada Tax Comemission that shall adopt formulas.
and incotporate them in its records, providing the methads used in establishing the
laxable value of all real property assessed by it. Since the Nevada Tax Commission shall
adopt these farmulas, in fartherance of assessing property unilormly and equally, it does
not logically fit that each individual appeaiser in the Assessor's office is free to determine
thair own methodolopy. Furthermore, the individual adoption by the appraisets does not
comply with the procedyres enurnerated in the Mevady Revised Statutes for making
- regulations.

Due 1o the lack of equal and uniform appheation of these disputed methodologies,
the reappruisal of Incline Village and Crystal Bay ar not enforceable us to the excess in
valuation. The tear-down methodology waos applied inconsistently to amount to an
asscssment that was not uniform and not equal. Thiers is no regulatory or statujpry

authurity referencing the lakefiont rock classifications, as well as no other standardized

15
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method to apply these classifications uniformly and cquatly. The view classifications

| doubled the previously accepted six classifications and werc not applied in n competent

| manner since the individusl appraisers did nat pain entry to the inside of the residence lv
| determine the view. The time adjustment methadology is not codificd and there is
relinble cyidence that shows that this panicwlar methodology, paired-sales analysis, is ot
| recomimiended for mass appraisals.
Based on the foregoing, the Pluintiffs’ have shown by clear and satisfactory
evidence thatthe nomed Defendants Bave not folflowad the approved appraisal methods
L within the state of Nevada. Therefors, the reappraisal of tncline Village and Crystal Bay
15 void as to the excess inrvaluation.
D, Challetiging Taxpayer Provisions
Challenging taxpayers must exhauet the administrative remedies avutlable to them

prior o bringiog an action to the courts, Here, the toxpayors have done this by ap_pca'ling

| to the State Board of Equalization.

Furthcrmore, the challenging taxpayers mnst prove by clear and satisfactory
evidence that the valuation defeypinglions were unjust and ineduilable. Apain, the
taxpayers have dose so. First, the formal process for promulgating regulations and rules
has not heen adhered to because the Assessor’s appraisers made up their own valuation

fonmulas. These formulas did not have a standardized implomentation plan, as sach

individual appraiser could implement the valuation methodologies at any time and at any

property. Secondly, these disputed methodelogies were not enumerated i any mle,

regulation, code or statute, which i€ in direct contravention to cxisting laws applicable to

' taxing awthorities, Thirdly, the inconsistent application of these four disputed
methodologies illustrates the high probability that the taxes were not assessed on an equal
and uniformn basis, s required hy the Novada Constitution.

Por the foregoing reasons, most of the Plaintiffs’ requested retief in their Opening

Burefs is GRANTED. Therefore, good ciuse appearing;

H AP
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JUDGMENT
IT IS HEREBY ORDERED thet standerds do not apply to determinations of
taxable value by appraisers from county agsessors’ offices fot property tax purposcs unlil
such standards are adopted by the Cormmission, pursuant to the regulation-making process
set forth in NRS 233B. '
IT IS FURTHER ORDERED that the asseszment and levy of the taxes upon
Plaintiffs for the 2003-2004 tax year be declared null and void, and the taxable value be

set at the previous year’s valye, and that sny who have paid any or all of the property

- taxes for-2003-2004 reccive a refund of those taxss paid that are in excess of the propeity

calcwlated taxes based vponfast year's taxable values.
I'T IS FURTHER ORDERED-that all taxes paid by each PIaintiff that are in excess
of the just amount af taxes due baged upor afmr and equitable-derermination of taxable

| value of the subject properties be refonded to-Plaintifis, together with interest at the cate

of sia percent (G%) per atnuem.
IT IS FURTHER QRNDERED that Respondents’ Renewed Motion to-Dismiss is

DEMIED,

ITISFURTHER ORDERED that Petitioncrs' Motion o Bemand with. Tostruclions |
s DENIED, a5 itis rendc%jmnul by this Order.
DATED this ! ; day of Janunry, 20004,

UM A
District Judge
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